
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 
CASE NO.:PFA/WE/253/98   

In the complaint between: 
 
A M Griffiths             First Complainant 
 
W H Swartz                                  Second complainant 
 
H A Arrangie                      Third complainant 
 
and  
 
Dromedaris Visserye BPK Pension Fund First respondent 
 
Liberty Life Association of Africa Limited Second respondent 
 
 
FINAL DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT 
OF 1956  
 
 
1. On 19 September 2000 I handed down a preliminary determination in terms of 

which I issued a rule nisi calling upon the parties to show cause, if any, why the 

following final order should not be granted: 

 

The second respondent is directed to pay the first, second and third 

complainants the sum of R122 281.14, R56 168.12 and R50 708.84 

respectively plus interest thereon at the rate prescribed by section 2 of the 

Prescribed Rate of Interest Act within 7 days of this determination 

 

2. The full background to the complaint is set out in the preliminary determination 

aforesaid.  

 

3. Briefly, the complainants were all members of the Dromedaris Visserye Pension 

Fund (“the fund”) as a condition of their employment with Dromedaris Visserye Bpk 

(“the employer”). The complainants exited the fund in 1996 on termination of their 

employment with the company. The rule governing withdrawal benefits reads: 
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Benefits payable on Withdrawal other   

than on Retrenchment / Redundancy   All categories shall be entitled to 

the following benefits: 

- A refund of own contributions 

made to the Fund together with 

investment returns earned by the 

Fund on such contributions. 

- The following additional portion 

of the balance of the Member’s 

Share of the Fund: 

 

Years   % of 

completed Service Balance of 

the Employer  Share of the 

Fund 

   

       10   50% 

       15   75% 

       20 and more  100% 

 

 
  Benefits payable on Retrenchment/  The Member’s Share of the Fund. 

  Redundancy 

 

4. In terms of the above, the amount of the withdrawal benefit is determined by the 

nature of the termination of employment. If a member resigns, he is entitled to 

refund of his own contributions plus investment returns earned by the fund on such 

contributions plus an additional portion of the balance of his share of the fund 

according to a sliding scale provided he has completed 10 or more years of service. 

However if a member is retrenched, he is entitled to his share of the fund. Thus 

members who are retrenched are entitled to a greater benefit than members who 

resign. 
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5. On exiting the fund, the complainants all received the lesser resignation 

benefit that, is, a refund of their own contributions. Since all had less than 10 years 

of service with the company, they did not qualify for the additional portion in 

accordance with the scale. (See rule quoted above).  This forms the basis of the 

complaint. The complainant’s assert that they are entitled to greater benefits in 

terms of the fund’s rules. 

 

6. At the time of handing down the rule nisi, there was insufficient evidence before me 

regarding the nature of the complainants’ termination of employment and I therefore 

assumed, in their favour, that they had all been retrenched and were accordingly 

entitled to the greater retrenchment benefit. 

 

7. The employer’s attorney, Mr Trevor Goldschmidt has however subsequently 

provided me with additional evidence in this regard. His letter dated 29 September 

2000 addressed to myself reads: 

 
We are instructed by Dromedaris Visserye Bpk to bring the following information to your 

attention to assist you in determining the rule nisi made by you on 19 September 2000. 

 

The first complainant, AM Griffiths, gave notice of his termination of his employment 

effective as of 15 January 1996. A copy of his letter of resignation dated 20 December 1995 

is annexed. 

 

Mr HA Arrangie, the third complainant, abandoned his post at the Lamberts Bay depot of 

Dromedaris Visserye in the middle of December 1995 and shortly before he was due to 

commence his leave during the Christmas holiday shut-down period. He was due to return to 

work on 8 January 1996 but failed to do so. Subsequently information was received that he 

did not intend to return and Dromedaris Visserye was therefore compelled to accept that his 

contract of employment had been terminated. 

 

It is accordingly apparent that your assumption that the first and third complainant were 

retrenched is incorrect and that the rule nisi which you have made against the two 

respondents in respect of these two complainants should be discharged. 
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We are still investigating the facts relating to WH Swarts… 

 

8. A copy of the letter of resignation dated 15 January 1996 referred to above was 

duly attached. 

 

9. On 3 October 2000, Mr Goldschmidt telefaxed copies of the withdrawal notification 

forms in respect of each complainant stating that they had been provided by his 

client. 

 

10. The withdrawal forms in respect of the first and third complainants indicate that they 

both resigned from the company. The withdrawal form in respect of the second 

complainant however indicates that he was retrenched. All three forms are stamped 

and signed by the employer. 

 

11. In light of the above and in the absence of any evidence to the contrary, I am 

satisfied that the first and third complainants resigned and that the second 

complainant was retrenched. 

 

12. This implies that the first and third complainants were correctly paid the lesser 

resignation benefit and are accordingly not entitled to more than they received. 

However the second complainant is entitled to the greater retrenchment benefit, 

that is, his share of the fund. He has already received his own contributions and 

therefore only the balance of his share of the fund is still due to him. 

 

13. Mr Steve Naylor on behalf of Liberty Life Limited addressed a letter dated 29 

September 2000 to my investigator referring to Mr Goldschmidt letter and 

explaining that since the employer had failed to instruct Liberty Life that the second 

complainant had in fact been retrenched, Liberty made payment as if the second 

complainant had resigned. However Mr Naylor goes on to say that: 
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As a retrenchment, the balance of the member’s share of the fund (which includes the 

employer’s portion of the transfer value) with investment return to date is still due to the 

member. The value of this amount due, as of the date of this letter is R80 301.61. 

 

We believe a determination in this amount should be made against the fund (First 

Respondent). On receipt of such a determination we will arrange a tax directive and 

payment of the net benefit into an account of Mr. Swartz’s choice as administrators to the 

fund. 

 

14. I accordingly make the following order: 

 

14.1 The first and/or the second respondent is directed to pay the second 

complainant within 6 weeks of the date of this determination his 

member’s share as defined in the rules of the first respondent less 

the amount already paid to him together with interest prescribed by 

section 2 of the Prescribed Rate of Interest Act from the date of his 

retrenchment to the date of payment. 

 

14.2 The complaints of the first and third complainants are dismissed. 

 

 

DATED at CAPE TOWN this 26th day of JANUARY 2001. 

 

 

...................................................... 

JOHN  MURPHY 

PENSION FUNDS ADJUDICATOR 
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